STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE

a Michigan professional corporation, 06- -

Plaintiff,

v '\._".)A;;/ [ Giar T~
Michigan professional
service limited liability company, and
.individually,
GAL
Defendants.

Lovnsel tor

Naneville, M1 48819 A le e

Lovnsel ‘or

‘Traverse City, MI 496%>-u/v. plasatel

/

BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR TEMPORARY
RESTRAINING ORDER, SHOW CAUSE

ORDER AND PRELIMINARY INJUNCT ION

The Ol ‘Sz _
. 5 through its counsel, states

Plaintiff,

for its Brief in Support of Plaintiffs Motion for Temporary Restraining Order, Show Cause

Order and Preliminary Injunction:



FACTS

On August 19, 2002, Plaintiff was retained for a personal injury action on behalf of

_ _nd her daughter Responsibility for handling the matter was assigned
to| - = associate employee of Plaintiff. A Complaint was filed in Montgomery
Ohi(} ,4:):? behalf of the clients on July 13, 2004, by Ohio counsel Jth Mr.

’ :sted as f‘of counsel.”

Mr. o »ft Plaintiff’s employment on February 3, 2005. For certain cases in which
Mr. e Yad had responsibility while with Plaintiff, Plaintiff sent a letter to the clients
notifying the clients of Mr. o departure and seeking the clients” direction regarding
future representation. On March 17, 2005, Mr. o axed to Plaintiff signed authorizations

cA4L GALs Law FHrm
fron _ ~nd| “to transfer their files to Mr. ' s new firm,
Plaintiff transferred the file to Defendants. »
By letter dated February 9, 2006, Plaintiff wrote to Mr - _reminding him of
(- AL

Plaintiff’s charging lien on the matter. By letter dated February 22, 2006, Mr.
acknowleged Plaintiff’s quantum meruit fee claim.

On May 9, 2006, the ‘iiﬁgaxion was voluntarily dismissed with prejudice. By
letter dated May 24, 2006, Mr _ GITL. ,wrote to Plaintiff advising that the matter had
been resolved, enclosing checks for Plaintiff’s claimed costs on the file, and proposing a pro rata
calculation of the firm’s quantum meruit claim. Since that time Mr., o ‘has declined to

provide any accounting or further information to determine the validity of his calculation, has

failed to disburse any funds for Plaintiff’s fees, and has failed to take steps to resolve the dispute.



ARGUMENT

The purpose of a preliminary injunction is to preserve the status quo while merits of the
matter are decided in order to prevent irreparable harm but not to award all relief to which a
Plaintiff would ultimately be entitled. B 331 Mich. 296
(1951). In issuing a preliminary injunction, the Courts would consider four factors of special
importance: (1) the Plaintiff’s likelihood of success in the merits; (2) whether an injunction
would prevent irreparable injury to Plaintiff; (3) whether the injury would harm others; and (4)
whether the public interest would be served by issuing an injunction.

851 F. Supp. 839 (ED Mich,19%94).

As to the first factor, Plaintiff is likely to succeed on the merits of its claim for an
accounting and fees. The exhibits attached to the pleadings demonstrate a dispute between
parties regarding the division of legal fees. Charging liens arise automatically under common
law. — 116 Mich. App. 640 (1982). Defendants had
actual notice of Plaintiff’s charging lien, because they knew Plaintiff was predecessor counsel
and had not been paid. Under | * 139 Mich. App. 565 (1984), a charging lien is
enforceable against a third party with actual knowledge of the lien or knowledge of
circumstances supporting the lien. Here, that knowledge was reinforced by further notice to the
Defendants through Plaintiff's February 9, 2006 letter sent to Defendants as 2 reminder (Exhibit
G to the Verified Complaint). Once notified of a valid lien, the Defendants have a legal duty to
honor it, and may not disburse proceeds in contravention of the lien. (id.).
Furthermore, under the Michigan Rules of Professional Conduct, Defendants have ethical duties
to Plaintiff. Plaintiff is entitled to a full accounting regarding such property and to have the

funds held separate from Defendants' own property until the dispute is resolved. MRPC
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1.15(b)(3) and {(c).
Plaintiff is entitled to a quantum meruit fee for work done, based on its charging lien.
_ 55 Mich. App. 484 (19754 , 189 Mich. App. 271,
278 (1991). The Defendants failed to provide Plaintiff an accounting of the settlement in the
underlying -se, so Plaintiff cannot yet present to the Court a proposed quantum
meruit division. There is no precise formula for computing a quantum meruit fee. However, the
Court should take into consideration the nature of services rendered by Plaintiff before its
discharge. Furthermore, quantum meruit may be calculated as a percentage of the work
completed. id.).

With regard to the second factor, an injunction is the only way to prevent further
irreparable injury to the Plaintiff. Defendants have failed to provide Plaintiff with an accounting
of the entire settlement, and have failed to take steps to resolve the fee dispute as required by
MRPC 1.15(c). Unless this Court grants a temporary injunction, Defendants may distribute funds
1o Ohio co-counsel and to themselves, in contravention to Plaintiff’s lien, and may have already
done so. Defendants' letter of May 24, 2006, is further evidence of their intention to ignore their
fiduciary duties and the Michigan Rules of Professional Conduct.

Under the third facior, in determining whether an injunction would harm others is
generally an elevation of the balance of hardship between the parties. Here, Plaintiff could lose
the opportunity to collect legal fees to which it is entitled. The Defendants would lose nothing
by the granting of the injunction.

On the fourth point, public interest will be served by granting the injunction. Lawyers, in
particular, must deal honestly with others and demonstrate respect for the legal system and for

those who serve it, including other lawyers. Rules of professional conduct provide 2 framework
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for the ethical practice of law expected in our judicial system.

In the present case, the application of these factors all favor the issuance of preliminary
injunction. For these reasons, a preliminary injunction should issue. Further, a temporary
restraining order to preserve the status quo in the interim should also issue. Plaintiff respectfully
requests the issuance of a temporary restraining order and the issuance of an order to show cause
why preliminary injunction should not issue.

MCR 3.310(B) governs the issuance of temporary restraining orders and authorizes the
relief sought in Plaintiff’s accompanying motion:

(B) Temporary Restraining Orders.

(1) A temporary restraining order may be granted without written or oral notice to the
adverse party=s attorney only if:

(a) it clearly appears from specific facts shown by affidavit or by a verified complaint

that immediate and irreparable injury, loss, or damage will result to the applicant
from the delay required to effect notice or from the risk that notice will itself
precipitate adverse action before an order can be issued;

(b)  the applicant=s attorney certifies to the court in writing the efforts, if any, that
have been made to give the notice and the reasons supporting the claim that notice
should not be required . . .; and

(c) a permanent record or memorandum is made of any non-written evidence,
argument, or other representation made in support of the application. MCR

3.310(B)(1)a).(b) and (c).

In light of this rule, Plaintiff’s Verified Complaint and exhibits, Motion and supporting
Affidavit warrant entry of this Court’s Temporary Restraining Order, preventing Defendants and
their agents from distributing any monies received as legal fees from the award obtained for
Plaintiffs in the case of", Common Pleas Court of
Montgomery County, Ohio, and requiring Defendants to deposit the sum of $108,333.33 into an

escrow account to be maintained by the Court.



Dated: June /4, 2006 By, .

. a
Coungel Lo
Dansville, MI 48819 Placat €€
" . s ! CCX’//‘I Se f'
traverse City, MI 49685-0705 e -
{ —=e taent, h’f.



